INFORMATION SHEET 


Legal powers which underpin external scrutiny

This information sheet provides a brief summary of the legal powers which support scrutiny of public services other than those provided by councils.  This information applies to councils in England.

General legal framework for scrutiny

The requirement for councils to adopt a constitution which had an executive/scrutiny split was brought in by the Local Government Act 2000.  

The Local Government Act 2000 includes requirements for the organisation of scrutiny and these are set out in Part 2, Section 21 of the Act.  As well as scrutiny of the council’s executive, the Act says scrutiny arrangements should include the power to report ‘on matters which affect the authority’s area or the inhabitants of that area.’  However, when this Act was passed, it required only members of the council executive and staff to respond to scrutiny activities.  Scrutiny bodies could invite others to attend but not compel them.  Since then, scrutiny powers have been extended to some public services beyond the council: explained below.  

The Local Government Act 2003 allows authorities to grant voting rights to co-optees on scrutiny committees who are not councillors.  This is in addition to co-optees for school governors and diocesan representatives co-opted with voting rights onto education scrutiny committees.  In other cases, co-opted members will either be non-voting, or if the council introduces a co-option scheme under the Local Government Act 2003, they can be voting members.

Scrutiny of health 

Councils in England have specific powers to scrutinise health issues including the NHS.  For England only, the Local Government Act 2000 has been amended by the Health and Social Care Act 2001, which sets out the health scrutiny role. There are regulations and guidance that develop the role of scrutiny in relation to health and National Health Services, issued under the Health and Social Care Act 2001, by the Secretary of State for Health. 

The Housing and Social Care Act 2001 includes provision for representatives of local NHS bodies to be required to attend and provide information to council scrutiny bodies.  There is a particular role in commenting to the Secretary of State for Health on major proposed changes to the NHS provision in the area.  Scrutiny of other health improvement issues as well as comment on NHS matters is encouraged.

This power is held by social services authorities, and in two tier areas there is generally a county level health scrutiny committee with co-optees from the districts.

Scrutiny of police and crime issues

The Police and Justice Act became law in November 2006.  It contains new powers on scrutiny of police, crime and disorder issues.  A right to scrutinise Crime and Disorder Reduction Partnerships is given, and regulations will detail issues such as rights of access to information, requirements to attend the committee, and co-option.   Those involved in Crime and Disorder Reduction Partnerships (under the Crime and Disorder Act 1998) are police and police authorities, councils, Primary Care Trusts, and fire authorities.  

A commencement date for these powers needs to be announced by the Home Secretary, but it is currently uncertain what this date will be.  

Scrutiny of Local Area Agreements

The Local Government and Public Involvement in Health Act 2007 sets out a legal framework to negotiate Local Area Agreements involving councils and other public services.  The legal framework for Local Area Agreements includes a ‘duty to co-operate’ on a list of public services (see box), which includes a duty to respond to council scrutiny:  This list will be extended following publication of the White Paper ‘Communities in Control’ pg 28 1.50
	District councils

The Environment Agency

Natural England

Fire and rescue authorities

Jobcentre Plus

The Health and Safety Executive

The Broads Authority

National Park Authorities 

Youth Offending Teams

Police authorities

Transport for London

Chief Officer of Police

Local Probation Boards 

Probation Trusts and other providers of probation services


	Primary Care Trusts

National Health Service Trusts

NHS Foundation Trusts

Joint Waste Authorities

Joint Waste Disposal Authorities

Regional Development Agencies

The Learning and Skills Council

Sport England

English Heritage

Arts Council

Museums, Libraries and Archives Council

Highways Agency

Metropolitan Passenger Transport Authorities

Others could be added by Secretary of State (by Order) 


Local Area Agreements will include local improvement targets which councils and other agencies will be signed up to achieve.  The new powers for scrutiny of Local Area Agreements will enable council scrutiny committees or panels to:

· Scrutinise local improvement targets (LAA targets)

· Require information from partner organisations signed up to LAA targets

· Require these organisations to have regard to scrutiny recommendations which relate to a relevant local improvement target.

These new powers to not apply to the police, to avoid conflict with the powers to come from the Police and Justice Act 2006.  Those powers could be used to scrutinise police involvement in achieving local improvement targets. This power is yet to be implemented.
In two tier areas, the LAA will be a county-wide agreement.  In two tier areas, these overview and scrutiny powers are given to county councils.  There is also provision for joint scrutiny arrangements between county and district councils, for provision of information to district councils, and for some specific aspects of these scrutiny powers to be conferred to district overview and scrutiny committees.

The Secretary of State for Communities and Local Government will issue Regulations and Statutory Guidance on this legislation during 2008.
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